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(b) A Motion for Discovery may re-
quest that:

(1) A person produce for inspection
and photocopying non-privileged writ-
ten material in his possession;

(2) A person respond to written inter-
rogatories;

(3) A person admit to the genuineness
of any relevant document or the truth
of any relevant fact; or

(4) The deposition of a material wit-
ness be taken.

(c) A Motion for Discovery shall set
forth the reasons why the particular
discovery is necessary in order to ob-
tain relevant and material evidence
and shall explain why such discovery
would not unduly delay the proceeding.

(d) Within 20 days after a Motion for
Discovery is served, a participant or a
person to whom the discovery is di-
rected may file a request that the Mo-
tion be denied in whole or in part, stat-
ing the reasons which support the re-
quest.

(e) Discovery may be conducted only
pursuant to an Order issued by the Of-
fice of Hearings and Appeals. A Motion
for Discovery will be granted if it is
concluded that discovery is necessary
for the party to obtain relevant and
material evidence and that discovery
will not unduly delay the proceeding.
Depositions will be permitted if a con-
vincing showing is made that the par-
ticipant cannot obtain the material
sought through one of the other dis-
covery means specified in paragraph (b)
of this section.

(f) The Director of the Office of Hear-
ings and Appeals or his designee may
issue subpoenas in accordance with
§205.8 in support of Discovery Orders,
except that §205.8 (h)(2), (3), and (4)
shall not apply to such subpoenas.

(g9) The Office of Hearings and Ap-
peals may order that any direct ex-
penses incurred by a person to produce
evidence pursuant to a Motion for Dis-
covery be charged to the person who
filed the Motion.

(h)(1) If a person fails to comply with
an order relating to discovery, the Of-
fice of Hearings and Appeals may order
appropriate sanctions.

(2) 1t shall be the duty of aggrieved
participants to request that appro-
priate relief be fashioned in such situa-
tions.
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(i) Any order issued by the Office of
Hearings and Appeals with respect to
discovery shall be subject to further
administrative review or appeal only
upon issuance of the determination re-
ferred to in §205.199B.

§205.198A Protective order.

A participant who has unsuccessfully
attempted in writing to obtain infor-
mation that another participant claims
is confidential may file a Motion for
Discovery and Protective Order. This
motion shall meet the requirements of
§205.198 and shall specify the particular
confidential information that the mov-
ant seeks and the reasons why the in-
formation is necessary to adequately
present the movant’s position in the
proceeding. A copy of the written re-
quest for information, a certification
concerning when and to whom it was
served and a copy of the response, if
any, shall be appended to the motion.
The motion must give the possessor of
the information notice that a Response
to the Motion must be filed within ten
days. The Response shall specify the
safeguards, if any, that should be im-
posed if the information is ordered to
be released. The Office of Hearings and
Appeals may issue a Protective Order
upon consideration of the Motion and
the Response.

§205.199 Evidentiary hearing.

(a) Filing Requirements. At the time a
person files a Statement of Objections
he may also file a motion requesting an
evidentiary hearing be convened. A mo-
tion requesting an evidentiary hearing
may be filed by any other participant
within 30 days after that participant is
served with a Statement of Objections.

(b) Contents of Motion for Evidentiary
Hearing. A Motion for Evidentiary
Hearing shall specify each disputed
issue of fact and the bases for the alter-
native findings the movant asserts.
The movant shall also describe the
manner in which each disputed issue of
fact was raised in any prior adminis-
trative proceeding which led to
issuance of the Proposed Remedial
Order, or why it was not raised. The
movant shall with respect to each dis-
puted or alternative finding of fact:
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(1) As specifically as possible, iden-
tify the witnesses whose testimony is
required;

(2) State the reasons why the testi-
mony of the witnesses is necessary; and

(3) State the reasons why the as-
serted position can be effectively es-
tablished only through the direct ques-
tioning of witnesses at an evidentiary
hearing.

(c) Response to Motion for Evidentiary
Hearing. Within 20 days after service of
any Motion for Evidentiary Hearing,
the Office that issued the Proposed Re-
medial Order shall, and any other par-
ticipant may file a Response with the
Office of Hearings and Appeals. The Re-
sponse shall specify:

(1) Each particular factual represen-
tation which is accepted as correct for
purposes of the proceeding;

(2) Each particular factual represen-
tation which is denied;

(3) Each particular factual represen-
tation which the participant is not in a
position to accept or deny;

(4) Each particular factual represen-
tation which is not accepted and the
participant wishes proven by the sub-
mission of evidence,;

(5) Each particular factual represen-
tation which the participant is pre-
pared to dispute through the testimony
of witnesses or the submission of
verified documents; and

(6) Each particular factual represen-
tation which the participant asserts
should be dismissed as immaterial or
irrelevant.

(d) Prehearing Conferences. After all
submissions with respect to a Motion
for Evidentiary Hearing are filed, the
Office of Hearings and Appeals may
conduct conferences or hearings to re-
solve differences of view among the
participants.

(e) Decision on Motion for Evidentiary
Hearing. After considering all relevant
information received in connection
with the Motion, the Office of Hearings
and Appeals shall enter an Order. In
the Order the Office of Hearings and
Appeals shall direct that an evi-
dentiary hearing be convened if it con-
cludes that a genuine dispute exists as
to relevant and material issues of fact
and an evidentiary hearing would sub-
stantially assist it in making findings
of fact in an effective manner. If the
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Motion for Evidentiary Hearing Iis
granted in whole or in part, the Order
shall specify the parties to the hearing,
any limitations on the participation of
a party, and the issues of fact set forth
for the evidentiary hearing. The Order
may also require parties that have
adopted similar positions to consoli-
date their presentations and to appear
at the evidentiary hearing through a
common representative. If the Motion
is denied, the Order may allow the
movant to file affidavits and other doc-
uments in support of his asserted find-
ings of fact.

(f) Review of Decision. The Order of
the Office of Hearings and Appeals with
respect to a Motion for Evidentiary
Hearing shall be subject to further ad-
ministrative review or appeal only
upon issuance of the determination re-
ferred to in §205.199B.

(g) Conduct of Evidentiary Hearing. All
evidentiary hearings convened pursu-
ant to this section shall be conducted
by the Director of the Office of Hear-
ings and Appeals or his designee. At
any evidentiary hearing the parties
shall have the opportunity to present
material evidence which directly re-
lates to a particular issue of fact set
forth for hearing. The presiding officer
shall afford the parties an opportunity
to cross examine all witnesses. The
presiding officer may administer oaths
and affirmations, rule on objections to
the presentation of evidence, receive
relevant material, rule on any motion
to conform the Proposed Remedial
Order to the evidence presented, rule
on motions for continuance, dispose of
procedural requests, determine the for-
mat of the hearing, modify any order
granting a Motion for Evidentiary
Hearing, direct that written motions or
briefs be provided with respect to
issues raised during the course of the
hearing, issue subpoenas, and other-
wise regulate the conduct of the hear-
ing. The presiding officer may take
reasonable measures to exclude dupli-
cative material from the hearing, and
may place appropriate limitations on
the number of witnesses that may be
called by a party. The presiding officer
may also require that evidence be sub-
mitted through affidavits or other doc-
uments if the direct testimony of wit-
nesses will unduly delay the orderly
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progress of the hearing and would not
contribute to resolving the issues in-
volved in the hearing. The provisions of
§205.8 which relate to subpoenas and
witness fees shall apply to any evi-
dentiary hearing, except that sub-
section §205.8(h) (2), (3), and (4) shall
not apply.

§205.199A Hearing for the purpose of
oral argument only.

(@) A participant is entitled upon
timely request to a hearing to present
oral argument with respect to the Pro-
posed Remedial Order, whether or not
an evidentiary hearing is requested or
convened. A participant’s request shall
normally be considered untimely, if
made more than 10 days after service of
a determination regarding any motion
filed by the requestor or, if no motions
were filed by him, if made after the
date for filing his Reply or his Re-
sponse to a Statement of Objections.

(b) If an evidentiary hearing is con-
vened, and a hearing for oral argument
is requested, the Office of Hearings and
Appeals shall determine whether the
hearing for oral argument shall be held
in conjunction with the evidentiary
hearing or at a separate time.

(c) A hearing for the purpose of re-
ceiving oral argument will generally be
conducted only after the issues in-
volved in the proceeding have been de-
lineated, and any written material
which the Office of Hearings and Ap-
peals has requested to supplement a
Statement of Objections or Responses
has been submitted. The presiding offi-
cer may require further written sub-
missions in support of any position ad-
vanced or issued at the hearing, and
shall allow responses any such submis-
sions.

§205.199B Remedial order.

(a) After considering all information
received during the proceeding, the Di-
rector of the Office of Hearings and Ap-
peals or his designee may issue a final
Remedial Order. The Remedial Order
may adopt the findings and conclusions
contained in the Proposed Remedial
Order or may modify or rescind any
such finding or conclusion to conform
the Order to the evidence or on the
basis of a determination that the find-
ing or conclusion is erroneous in fact
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or law or is arbitrary or capricious. In
the alternative, the Office of Hearings
and Appeals may determine that no
Remedial Order should be issued or
may remand all or a portion of the Pro-
posed Remedial Order to the issuing
DOE office for further consideration or
modification. Every determination
made pursuant to this section shall
state the relevant facts and legal bases
supporting the determination.

(b) The DOE shall serve a copy of any
determination issued pursuant to para-
graph (a) of this section upon the per-
son to whom it is directed, any person
who was served with a copy of the Pro-
posed Remedial Order, the DOE office
that issued the Proposed Remedial
Order, the DOE Assistant General
Counsel for Administrative Litigation
and any other person on the official
service list. Appropriate deletions may
be made in the determinations to en-
sure that confidentiality of informa-
tion protected from disclosure under 18
U.S.C. 1905 and 5 U.S.C. 552. A copy of
the determination with appropriate de-
letions to protect confidential and pro-
prietary data shall be placed in the Of-
fice of Hearings and Appeals Public
Docket Room.

§205.199C Appeals of remedial order
to FERC.

(a) The person to whom a Remedial
Order is issued by the Office of Hear-
ings and Appeals may file an adminis-
trative appeal if the Remedial Order
proceeding was initiated by a Notice of
Probable Violation issued after October
1, 1977, or, in those situations in which
no Notice of Probable Violation was
issued, if the proceeding was initiated
by a Proposed Remedial Order issued
after October 1, 1977.

(b) Any such appeal must be initiated
within 30 days after service of the
Order by giving written notice to the
Office of Hearings and Appeals that the
person to whom a Remedial Order is
issued wishes to contest the Order.

(c) The Office of Hearings and Ap-
peals shall promptly advise the Federal
Energy Regulatory Commission of its
receipt of a notice described in para-
graph (b) of this section.

(d) The Office of Hearings and Ap-
peals may, on a case by case basis, set
reasonable time limits for the Federal



